4/26/78
Memorandum 78-27
Subject: Research Consultants

The Commission has generally deferred making contracts with re-
search consultants until toward the end of the fiscal year when it is
possibie to determine the amount of money that will be available for
this purpose after other fixed expenses have been covered.

Funds avallable for research consultants. A review of cur present

fiscal condition reveals the following amounts appear to be in excess of

the amount we estimate will be required for the purposes indicated:

Printing —————-——sr—momm e % 6,000 (After this transfer to
research, we would have §5,000
available for printing in the
current fiscal year and we also
have available $5,750 from
funds appropriated for 1976=77
for composition of the guard-
ianship-conservatorghip revi-

sion.)
In-state Travel ~——=mw=r—waaa-- § 2,000
Qut-of-state Travel ——=====---= $ 600
Research Consultants —-—-—~==--- § 3,900
$12,500

Te the extent these funds are not used for research comsultants, we
would use them for composition of the tentative recommendation relating
to enforcement of judgements. However, we believe that we can finance
the cost of the composition of that publication from funds to be appro-
priated for 1978-79.

Research consultant on liability of community to third-party

creditors and exemptions allowed married persons. At the last meeting,

Commissioner Walker pointed out that an adequate study has not been made
of the extent to which married persons should be allowed to claim exemp-
tions when community property is levied on by a creditor of one or both
of the spouses. This problem has troubled the Executive Secretary for

some time. The problem is not one that requires merely a determination

-1-



whether each spouse should be entitled to claim an exemption, thus
giving a double exemption. The policy issue presented requires, I
believe, a careful analysis of the extent to which community and sepa-
rate property is to be liable for the payment of a debt or liability
incurred by one spouse or by both spouses and the effect of whether the
judgment on such a debt is obtained against one or both spouses. The
extent of liability of a community property separately managed business
also presents difficult problems. The enactment of the new community
property reforms has created considerable uncertainty in an area where
the law previously was not entirely clear. 3See, e.g., Pedlar, The

Implications of the New Community Property Laws for Creditor’'s Remedies

and Bankruptey, 63 Calif. L. Rev. 1610 (1975) (outlining many of the

uncertainties that exist in the new law}.

The staff recommends that the Executive Secretary, the Chairman,
and any other Commissioners who wish to serve, be designated a subcom-
mittee to select a law professor or other qualified person to serve as a
consultant to prepare a background study on this problem and that the
Executive Secretary be authorized and directed to make a contract on
behalf of the Commission, in the usual form of such contracts with
research consultants, with the person so selected. We need to make the
contract as soon as possible if we are to use the money available this
fiscal year for this purpose, The staff recommends that the compensa-
tion for the study be $5,000, with not to exceed $500 addition to cover
travel expenses in attending Commission meetings, staff conferences, and
legislative hearings, when this subject im under consideration.

The staff comsiders this study to be the top priority for use of
our research funds, and we are hopeful that we can find a consultant who
can work on the study this summer. We believe we need the study before
we make our recommendation to the Legislature on enforcement of judg-
ments.

Research consultants on marketable title study. A major study that

the Legislature directed the Law Revision Commission to make is the

following:
(1) Whether the law relating to possibilities of reverter and

powers of termination should be revised.
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(2) Whether a Marketable Title Act should be enacted in California
and whether the law relating to covenants and servitudes relating to
land, and the law relating to nominal, remote, and obsolete covenants,
conditions, and restrictions on land use should be revised.

The Uniform Law Commissioners have approved the Uniform Simplifi-
cation of Land Transfers Act. The ABA approved the act by a 120-119
vote. At my request, the California Land Title Association appointed a
special committee which is reviewing the Uniform Act and will report on
whether the marketable title provisions of the Uniform Act are a sound
approach and what changes should be made if the provisions were to be
proposed for enactment in California. The staff has not made any study
of the matter and is not yet expert in this field.

This week, I received a letter from Professor James Blawie. (The
letter was in response to one I wrote to Professor Blawle at the request
of Assemblyman McAlister indicating that Assemblyman Mcalister had
determined to add a small toplc—-the repeal of Civil Code Section 1464--
to the Commission's agenda.) A copy of Professor Blawie's letter is
attached, You should read 1t. He first expresses great concern that
the Commlssion have available the expert advice of the leading property
law teachers when it conducts this study. He next suggests that there
is a real opportunity for the Commission greatly to simplify the law in
this area, stating "it would be a matter of the greatest pride to Cali-
fornia lawyers to be the first in the common law world to break the
bonds of the medieval estate law, while at the same time retaining the
best and most useful concepts and mechanisms in that area."

T think that Professor Blawie has identified the opportumity of-
fered by this study. While the Commission may ultimately recommend far
less than a radical revision of existing concepts, his suggestion may
not be beyond the range of what is possible to accomplish.

The staff view is that the iarketable Title study is probably the
next major study on our agenda that the Commission should consider. The
study could be conducted on a long-range basis (like the eminent domain
and evidence studies), and we could consider other studies--both major
and minor--during the period the Marketable Title study is underway. If

the Commission shares this view, the staff believes that it would be
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best if the staff worked in close cooperation with cne primary consul-
tant. We also suggest that we obtain a number of other consultants to
attend our meetings and give expert advice when the subject is under
consideration by the Commission.

In view of Professor Blawie's interest and long experience in this
field, the staff would recommend he be retalned as the primary consul-
tant. He would have the responsibility for preparing a basic background
study along the lines suggested in his letter. The staff would supple-
ment the research to the extent necessary as the study progresses. In
addition, we suggest that we invite a number of the leading law profes-
sors in the property law field to also serve as consultants at meetings
when this subject is considered.

We recommend that the Commission approve a contract with Professor
Blawie for the study as outlined above with compensation of 86,500 witch
not to exceed $500 for travel expenses. We will determine those other
professors who are interested in participating in the study and would
make contracts (subject to prior Commission approval next fiscal year)
with compensation at $50 per day for attending meetings plus reimburse-

ment for travel expenses,.

Respectfully submitted,

John H. DeMoully
Executive Secretary
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